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PART B: CHECKLIST

SERVICES AGREEMENT CHECKLIST

Issues Overview

SERVCES AGREEMENTS

A services agreement (“SA defines the rights and obligations between a supplier and customer.
Service agreements can be unique in nature but certain concepts remain common to each agreement.
In Part B of this checklist we set out some common/key provisions we would expect to find in an SA.
This checklist is designed to signpost the most common clauses and associated issues that arise.

This checklist is designed to prompt your thinking to be “on target” in terms of typical SA considerations.
Please note that this checklist assumes English / common law principles.

Your application of the checklist must adjust according to your customer/supplier status.

Your services agreement should reflect any specifics of the contemplated services arrangement.

Please remember that this checklist does NOT replace the need for independen

You should look

Parties & Purpose of the SA

Scope of Services Terms & Invoicing

Performance Assurances Usiomer Rights

Warranties & Representation Indemnified Events

Liability of the P Term & Termination

Confidentiality

General Boilerplate / Miscellaneous

Governing Law, Language & Jurisdiction

1.2

orrect names and contact details of all parties;

(b) if the services are being provided by more than one party (e.g. a party and its affiliates);
(c) if the services are to be provided to a customer (and its affiliates);

(d) the process by which a customer may request/order services and deliverables e.g.

0] purchase orders;

(ii) order form; ans

(i) etc.
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1.3  Definitions
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1.3.3

1.4  Scope of Services

The SA should also include interpretative provisions e

PRIVATE AND CONFIDENTIAL

Key terms used in the SA should be defined to:

avoid ambiguity;
to improve the certainty of the arrangement between the parties; and

reduce clause and agreement length and create consistency of terms.

Some critical definitions in a SA may include:

the ‘Services’ (to be provided);
‘Deliverables’;

‘Acceptance Criteria’;

‘Service Levels’ or ‘SLA”

‘Milestones’,

‘Customer Policies’ (that the service provider must comply wit
‘Performance Standards’;
‘Confidential Information’;
etc.

concepts in the SA.

141 The SA should include a detailed description of?

(@) the services to be provided (sc

(b) the deliverables with referen fable metrics;

(c) all applicable standard

(d) customer policies; a

(e) applicable laws

vice provider must meet/comply with.

1.4.2 liverables/standards, and insist on objective measures.
1.4.3 The SA shg

ement, performance and delivery of services;

essence’ in relation to such performance; and

elayed or non-performance.

ake reference to:

ific performance assurances around the services to be performed;

uipment and/or materials are to be provided by the service provider;

, when, how and and in what circumstances the scope of services may be changed;

whether there is any exclusivity of supply by the service provider; and if so:

()

(ii)
(iii)
(iv)

what is the scope and extent exclusivity;
what is the length of any exclusivity and when does exclusivity end;
is the exclusivity limited by territory or scope of specific services; and

are any specific conditions attaching to such exclusivity (e.g. min. spend etc.)

1.5 Payment Terms & Invoicing

151
@)

The SA should address:

the cost of services, and the formula/basis of calculation of price;
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1.6 Performance Assurances

16.1 The SA should specify any and all:

@)
(b)
©
(d)

PRIVATE AND CONFIDENTIAL

proceudre for revision of charges (if any);

adequacy of charges statement;

scope of services included with charges;

equipment included/excluded with the charges;

payment terms, including credit terms, payment due dates, and how payment is made;
currency for payment;

currency risk/fluctuations if necessary;

treatment of expenses/disbursements including rates and prior approval;

responsibility for and treatment of taxes generally (GST/VAT/Witholding, etc);

when invoices may be issued, and where must the be sent;

required form of invoices (stated or min information to be included);

payment dispute procedures; and

rights of customer to deduct or set off monies o

performance standards (or similar);
service levels (or equivalent);
quality metrics; and

any ther specific expectations/r ces to be provided.

1.6.2 Consider if a service-level agreeme Jatred. If so, the SLA should:

@)
(b)
(©)
(d)
(e)

(©

be properly incorporate

dated damages; and/or

other.

1.6.5 See also part 1.8 below for checklist on warranties and representations.

1.7  Key Customer Rights

171 The SA should include any specific rights the customer may require, examples may include:

@)
(b)
(©)
(d)
(e)

service provider co-operation with other suppliers to the customer;

audit rights to audit the performance/compliance by the service provider with the SA;
suspension right in the event of failed/non-performance;

step-in rights to take over the services;

right to substitute the service provider; and/or

info@gls.global www.gls.global
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1.8

1.9
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) liquidated damages for delay/breach.

Warranties & Representations
1.8.1 The SA should clearly define what warranties (promises) each party gives to the other.
1.8.2 Some common examples of mutual warranties that might be included in an SA:
(€) the parties are properly incorporated and constituted;
(b) the parties are authorised to enter into the agreement;
(c) the parties will perform their obligations and comply with applicable law; and
(d) entering into the SA will not cause a party to be in breach of another agreement.
1.8.3 Ordinarily, a service provider would offer more comprehensive warranties than the customer.

1.8.4 Some examples of specific supplier warranties that may be included in an SA are:

(@) warranties relating to the quality, standards and performance of th

(b) that services will be rendered by appropriately qualified individ

(c) that the services will accord to any defined perfo

(d) that the services will meet the specified service leve

(e) any other specific warranties appropriate to the service ¢
1.8.5 Consider which warranties are linked to indemnity
1.8.6 Check what representations (if any) are includegd
1.8.7 The SA may contain representations around:

(@) service levels, standards, etc.

(b) outcomes.

(c) deliverables.

Carefully consider what, if

1.8.8 Check what indemnitie: ch of warranty/representation — see part 1.9.

Indemnified Events
19.1 5 3 ific indemnified events.

1.9.2 is criti ; [ Id carefully consider what indemnities are being given/offered.
1.9.

party to breach third-party intellectual property;
acts or omissions, or acts of wilful misconduct of a party;
t or criminal acts of a party; and
al injury, death, or loss of or damage to property caused by the acts or omissions
party.
194 The SA may also include indemnities for specific breach scenarios under the SA including:
(a) breach of confidentiality by a party;
(b) failure to provide the services/losses resulting from improper provision of the services;
(c) losses resulting from late/delayed performance of a party;
(d) breach of warranty and/or representation by a party (see part 1.8 above);
(e) etc
195 The SA should include special conditions attaching to the indemnities — e.g.:
€) right for the indemnifying party to have conduct of claims/proceedings;

(b) requirement for the indemnified party not to settle any claims/proceedings;

info@gls.global www.gls.global
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(c) exclusion of indemnity where the indemnified party contributes or causes the
indemnified event.

1.9.6 Consider whether the liability for any indemnified events falls within or outside any liability
exclusions, caps and limits (see part 1.10 below).

1.10 Liability of the Parties
1.10.1 The SA should clearly specify any exclusions, caps and limits on the liability of the parties.
1.10.2 When setting caps/limits on liability, the parties should be considering:
(@) their desired/permitted maximum exposure under the SA;
(b) the maximum losses likely to be suffered as a consequence of a breach; and
(c) the income / revenue generated pursuant to the SA (in the case of the Supplier).
1.10.3 The SA should specify what liability cannot be excluded. Some common examples of this include:

(a) death or personal injury caused by the (negligent) acts or omissi

(b) misrepresentation by a party;

(c) fraud or criminal acts of a party; and

(d) failure by a party to comply with applicable laws.
1.10.4 Carefully review any unlimited liability scenarios in the SA. These

(@) one or more indemnified events;

(b) breach of one or more of the agreed wa

(c) other specific risks which may materialisé i ific to the contemplated
arrangement or of particular imp

1.10.5 We always recommend that parties ice W ewing liability clauses.

1.11 Term & Termination
1111 The SA should clearly stat
@
(b) YAVl ce (if differént to agreement date);

(©)

eal with the consequences of termination. Things to consider include:
property and confidential information;

nt for services rendered,

uidated damages for non-performance;

(d) interim arrangements;

(e) step in rights;

) non-compete;

(9) duty to mitigate losses;

(h) etc.

1.12 Intellectual Property (IPR)
1.12.1 The SA should specify:

(a) who owns any IPR used and/or created during the term of the SA; and

info@gls.global www.gls.global



mailto:info@gls.global
http://www.gls.global/

1.13

1.14

1.15
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(b) whether any IPR is intended to transfer from a party to the other.
1.12.2 Where use of a party’s IPR is required and/or included in the services the SA should:
(a) detail any IPR licensing and/or usage rights;
(b) any conditions attaching to such IPR use; and.
(c) whether third party use is permitted (and if so what conditions apply).

1.12.3 Check what indemnities are included for breach of IPR — see part 1.9.

Confidentiality
1.13.1 The SHA should clearly define:
(@) what constitutes confidential information of the parties;

(b) when confidential information may be used and by whom;

(c) restrictions on use of confidential information and for how long;

(d) exceptions to the confidentiality obligations e.g. where disclos Y lawy etc.

Dispute Resolution

1.14.1 The SA should contain a mechanism (or mechanisms) for dis
1.14.2 Check whether the SA provides for:
€) escalation to senior personnel (this can be MIS€ ute proceedings);
(b) “alternative dispute resolution” e.g. meg

(c) court-based or arbitral proceedings (see a

Contract Administration

1.15.1 Authorised Representatives
€) The SA should specj

0]
(i)
(iii)

e parties permitted to:

Notices
cify how and in what form all notices are to be sent/delivered.
es provision should include:
e address and name of person(s) authorised to receive notices;
how notices are to be delivered (e.g. by pre-paid courier, email etc); and
iii)  the deemed time for delivery of notices (e.g. the same day if sent by email etc.).
1.15.3 Variation / Amendment
@ The SA should include a specific mechanism for agreeing variations/changes, including:
0] prices/charges;
(ii) scope(s) of services;
(i) deliverables;
(iv)  extension/renewals;
(V) Etc.

(b) The SA should require all variations to be agreed in writing by authorised persons.

info@gls.global www.gls.global
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1.16 General BoilerplateGeneral Boilerplate / Miscellaneous

1.16.1

1.16.2

1.16.3

1.16.6

1.16.7

Data Protection
(@) The SA should:
0] include clauses relating to the data protection obligations of the parties; and
(ii) obligate the parties to comply with applicable laws on data protection.
(b) The Parties should consider:
0] what personal information is being shared between them;
(ii) what data protection/privacy laws may impact them; and

(i) specific provisions relating to the handling, storage and use of personal
information, including by reference to any specific policy/policies of the parties.

(c) Consider if an indemnity is required for any breach of the data prg Qvisions.
Anti-Bribery & Corruption (ABC)

(@) The SA should specify what ABC requirements

(b) Consider if there are specific ABC policies to be co i i em).

(c) Consider if an indemnity is required for any breach of th

Force Majeure

€) The SA should specify:
@) what consititutes a force majeurg
(i) when and in what circum on FM;

(iii) S*FM (e.g. duty to notify and when);

(iv)  what are the cq j uspension etc.); and

(b) The SA should a

(b) For convenience, the parties may wish to specify that the SA can be executed in

counterparts.
Assignment & Novation
(a) The SA should specify whether one or both parties is permitted to:
0] assign their benefits under the SA to third parties; and/or
(ii) novate the SA to third parties
Sub-contracting
€) The SA should clarify whether a service provider can engage subcontractors.

(b) Where sub-contracting is permitted, the SA should include provisions that:

info@gls.global www.gls.global
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1.16.8

1.16.9

1.16.10

1.16.11

1.17 Governing Law, Language and

1.17.1

1.17.3

1174
1.17.5

PRIVATE AND CONFIDENTIAL

0] the service provider remains primarily liable for performance of sub-contractors
(i) appointing sub-contractors does not relieve the service provider of performance
(i)  specify any customer approval rights re sub-contactor appointment/selection
(iv)  detail any specific qualifications, experience or requirements for sub-contactors
Waivers
(@) The SA should specify that:
@) all waivers by a party must be in writing

(i) where a party provides a waiver, then such waiver shall not be construed to be a
waiver of any subsequent breach(es)

Severability / lllegality

(@) The SA should specfy that in the event of an illegal or invalid proyi

0] such provision is deemed removed or amended to the g
affecting the other clauses; and

(i) the interpretation of the remaining clauses i
Relationship of the Parties
(@) The SA should exclude:

@) any implied or ostensible authority f (0] If of another; and

(i) any authority of a party to bind

(i)  Confirmation that the pari
no joint venture, agen

ependent to each other i.e.

Third Party Rights

(a) The SA should excl pr claim rights under the SA.

The SA must specify:

onvenience of the parties.

Consider if the parties require arbitral proceedings in which case the SA should specify:
() the arbitral rules which shall apply;

(b) the number of arbitrators and how the arbitrators are selected (and by whom); and
(c) where the arbitration will take place.

Be aware that incorrect arbitration clauses may mean prevent a party’s right to arbitration.
Where court-based dispute resolution is preferred, the SA must specify:

@ which courts have jurisdiction to hear any disputes; and

(b) whether such jurisdiction is exclusive or non-exclusive.
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PRACTICAL TIPS

When used correctly, SAs operate to protect parties interests, and define the rights and obligations of
parties in relation to agreements for the provision of services.

SA’s are necessary to set out clear rights, roles and responsibilities of the parties.

Necessarily, each SA is different, but the broad context of an SA is to cover the points raised in this
checklist.

Given the important of SAs, we always recommend that the parties always seek legal advice.

If you are a non-lawyer do not assume that because an SA is a commonly used document it is not without
risk. Getting an SA wrong will almost certainly expose you to significant risk, loss & liability.

Never assume you can sign an SA without carefully reviewing it and understanding grpretation and

application of the defined terms.

Your business and the services it requires/provides are importa

The material in this document is subje

cation, circulatic
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